=TS . :_x%\ '"ii 7

. |~ IBHIB, “\

HLB North American TAX Conference

Exporting or Expansion into Canada
December 2nd, 2016

Presented By:

Brett Starkman, CPA, CA
Lloyd Newton, CPA, CA

SLF

tax@hlbi.com Global in Reach, Local in Touch



AGENDA

HLBI® —
g’ ﬁ\ _-ii i/

FH—HB

e HARMONIZED SALES TAX (“HST”)
o Export where client is importer of record
o Export where US Co. is importer of record
o Supply and Instal

 INCOME TAX
o Regulation 102
o Regulation 105
o Filing Requirements (T2, Schedule 91)
o Structuring— Including traps for LLC’s
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The material in this presentation is intended for education
purposes only and is not to be used or distributed for any other
purpose.

Neither the authors nor SLF bear any responsibilities
for unauthorized use.
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HARMONIZED SALES TAX (“HST”)
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HST Case Study 1
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A U.S. contractor is considering bidding on three supply and
install contracts in Canada. The contracts will include three
installations of computer systems: one in Ontario, one in Alberta
and one in British Columbia.

Each contract is a stand-alone separate contract. Each project
will take six months to complete; however, they can be
performed at the same time. Each project will require the U.S.
company to bring goods and equipment into Canada and source
goods and materials in Canada for assembly into the project. The
U.S. company will also enter into subcontractor agreements with
Canadian subcontractors who will assist with the project.

SLF

5
tax@hlbi.com Global in Reach, Local in Touch



M. nsTcasesuq

e — - -
p f \ " ;Q’ 4 :____ iLB
et & EB L '.'a:'ﬁ .

In the past, the U.S. company would sell computers to Canadian
customers directly with title to the computers passing in the U.S.

The Canadian importer would clear the goods for importation
into Canada and hire subcontractors to do the installation. The
U.S. company was not involved with the installation and had no
operations in Canada.

The U.S. company is attempting to find out what the income tax
and HST implications are of entering into these contracts in
Canada.

He has come to you for advice.
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Canadian Goods and Services Tax (GST) / Harmonized Sales
Tax (HST) Considerations

HST Issues:

1. Determine if U.S. company is carrying on business in Canada for

GST/HST purposes. (see slide):
a. Supply and instal
b. Importing for resale

2. Treaty relief for income tax does not apply for HST.

3. If they are carrying on business in Canada, what registrations are

necessary?
a. Business Number;
b. GST/HST Number;
c. Payroll Number;
d. Import Number; and S L F
e. Provincial Sales Tax. 5
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Canadian Goods and Services Tax (GST) / Harmonlzed Sales
Tax (HST) Considerations

4. Determine how to price out the contract (and other
considerations):

a. Brokerage — Hire a good import broker — Build cost into
contract price (tariff classification — different rates)

b. Duty — Free Trade Agreements — U.S content — Duty paid
by importer —Build cost into contract price

c. Foreign exchange
d. GST/HST

SLF
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Canadian Goods and Services Tax (GST) / Harmonlzed Sales
Tax (HST) Considerations

4. Determine how to price out the contract (and other
considerations):

e. Withholding tax (income tax)

f. Temporary importation of tools and equipment (pay
GST/HST on importation, claim ITC). If subject to duty,
there may be temporary importation provisions to
recover duty

g. Provincial Sales Tax - B.C sales tax on supply of computer

SLF
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Dealing with Canadian subcontractors? They will charge
GST and/or HST. How to get it back?

* Transfer of equipment between provinces, e.g. moving
goods from Alberta to British Columbia (PST issues)

* Application of British Columbia PST.

* Rate of GST/HST applicable to each contract (depending on
province).

» Keeping track of GST/HST recoverable input tax credits
(accounting systems).

* Filing of returns.

SLF
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CRA's Policy on Carrying on Business in Ca/nada
for GST/HST
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Based on 12 factors:

1. The place where agents or employees of the non-
resident are located;

2. The place of delivery;
3. The place of payment;

4. The place where purchases are made or assets are
acquired;

5. The place from which transactions are solicited;

6. The location of assets or inventory of goods;

SLF
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CRA's Policy on Carrying on Business in Canada
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Based on 12 factors (cont’d):

7. The place where business contracts are made;
8. The location of a bank account;

9. The place where the non-resident’s name and business
are listed in a directory;

10. The location of a branch or office;
11. The place where the service is performed; and

12. The place of manufacture or production.

SLF
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CRA's Policy on Carrying on Business in Canada
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(Cont’d)

CRA provides little guidance on how to apply
the factors, other than stating that the
importance or relevance of a given factor in

a specific circumstance will depend on the
nature of the business activity under review
and the facts and circumstances of each case.

SLF
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Non-residents that register for GST/HST are
generally required to apply and post a bond as

security (approx. 50% of estimated yearly tax,
minimum $5,000)
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Harmonized GST/HST Rate Total Rate including PST on GST
Provincial Sales Tax

Alberta 5% GST only 5% GST only
NWT 5% GST only 5% GST only N/A
Nunavut 5% GST only 5% GST only N/A
Yukon 5% GST only 5% GST only N/A
BC 5% 12% No B.C is no longer Harmonized
effective April 1, 2013
Yes New Brunswick 15% 15% N/A Effective July 1, 2016
Yes Newfoundland/Labrador 15% 15% N/A Effective July 1, 2016
Yes Nova Scotia 15% 15% N/A
Yes Ontario 13% 13% N/A
Manitoba 5% 13% No
Yes PEI 15% 15% N/A Effective October 1, 2016
Yes Quebec 5% 14.975% Yes Must be registered in Quebec to
Hybrid collect QST (Quebec Sales Tax)
Saskatchewan 5% 10% No
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Determine where the supply is made:

Nature of supply
i .
;

in Canada é utside Canada
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Deterlmine If Tax sta}us of Out of scope fo
supply was Supply: GST/HST
made in HST |—  ~ A taxapl e puUrposes
zone A zratedo
exempt
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Tangible Personal Property, Services and Intangibles (s.142)

Nature ofiSupply. Viadein Canada Qutside Canada

TPP b f sal Delivered or made Delivered or made
y way of sale available in Canada available outside Canada

Possession or use given
or made available
outside

Canada

Possession or use given
or made available in
Canada

TPP by way of lease or
license

Performed in whole or in | Performed wholly

Services part in Canada outside Canada
May be used in whole or | May not be used in
in part in Canada, or Canada, or relates to real
relates to real property or | property/goods situated
Intangibles goods situated in outside Canada, or
Canada, or relates to relates to
service to be performed service to be performed
in Canada wholly outside Canada
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Monthly

* Taxable (excluding zero-rated exports) supplies > S6-
million;

* Threshold determined by reference to preceding fiscal year
or total for fiscal quarters ending in current year, and
includes supplies by associated persons; and

e Return and tax due one month after end of each month.

SLF
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Quarterly

» Taxable (excluding zero-rated exports) supplies < S6-million
threshold;

* Threshold determined by reference to both the preceding
fiscal year or total for fiscal quarters ending in current year,
and includes supplies by associated persons;

* Return and tax due one month after end of each period;
and

* Registrants may elect to file monthly.

SLF
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Annual

* Annual taxable (excluding zero-rated exports) supplies < $1.5-
million threshold and election made, or listed financial
institution;

* Threshold determined by reference to preceding fiscal year;
* Annual return with quarterly instalments;

* No quarterly instalments if instalment base for reporting period
< $3,000;

* |If taxable (excluding zero-rated exports) supplies exceed $1.5
million by end of second fiscal quarter, must switch to quarterly;

* Annual return reconciling instalments due within three months
following registrant’s fiscal year-end; and

* Registrants may elect to file monthly. S LF
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INCOME TAX
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Canadian Income Tax Considerations

4083 US Co. Providing Services in Canada
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Must determine if services provided through a Canadian
Permanent Establishment (“PE”) .

* |f not through a PE, no Canadian tax liability, but Canadian
tax Return required six months after year end (treaty
based return). Late filing penalty up to $2,500.

* |f through a PE, income attributable to PE subject to
income tax in Canada. Canadian tax return required.

* Canadian branch tax also applies to a US company
operating in Canada through a PE, but first S500K is
exempt.

SLF
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Canadian Income Tax Considerations
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What Constitutes A Permanent Establishment (“PE”)?
* Under the Canada/US Treaty Article V:

o Fixed place of business.

o Presence in Canada of an employee who has and
habitually exercises authority to conclude contracts.

o A construction or installation project lasting > 12
months.

o Provision of Services by US Co. (Article V, par. 9).

SLF
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Canadian Income Tax Considerations
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Article V, Paragraph 9 of the Treaty

Where services are provided in Canada by US Co, it will have a
PE in Canada if:

a. The services are performed in Canada by an individual who
is present in Canada for 183 days or more in any 12 month
period AND during the above period, more than 50% of US
Co.'s gross business revenues consist of income from that
individual’s work in Canada

OR

b. Services are provided in Canada for 183 days or more in any
12 month period re: the same or connected project.

SLF
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Issues:

o Art V(9)(a) — All days or part days, including weekends and
holidays are counted.

o Art V(9)(b) — Only days or part days that you are performing
services are counted.

o Art V(9)(b) — “Connected” refers to projects being a coherent
whole (both geographically and commercially) even though
there may be more than one contract.

Example: The same project with a series of contracts relating

SLF
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Tax implications of services performed in Canada by
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* Regulation 102 and 105

o Regulation 102 (“Reg 102”) addresses wages paid to
employees.

o Secondment of employees.

o Regulation 105 (“Reg 105”) addresses payments to
non-residents for services performed in Canada.

SLF
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3. Regulation 102 and 105 — Wlthholdlngs
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Payroll Withholdings

o Canadian Regulation 102 may require US employer to
withhold from wages paid to employees working in
Canada.

Withholding Tax on Services

o Canadian Regulation 105 requires Canadian payers to
withhold 15% of amounts paid to non-residents in respect
of services provided in Canada.

SLF
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Issues:

* With limited exceptions, a payer must withhold income tax
and social security (CPP & El) where non-resident
employees perform services in Canada.

o Reg 102 applies to benefits which are taxable pursuant to
Canadian tax legislation

— Not required where employment is not regular and
continuous. “Regular and continuous” is not defined in the
Tax Act but CRA has a VERY broad interpretation

o Employer must complete a BN# application and request a
payroll account

SLF
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Issues:

* Reg 102 Waiver to exempt employee from withholding if
annual earnings less than CDN$10,000 for U.S. residents
(S5K for others) or,

* The employee performs services for less than 183 days
(parallels the treaty) and;

 Remuneration must not be borne by a Canadian resident
or non-resident employer, with a PE in Canada.

* Waivers should be approved by CRA 30 days prior to
commencement of work in Canada.

SLF
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Issues:

* Tax withheld by the employer is not a final tax and may be
recoverable by filing a tax return.

* Treaty protection is available for the employee to file a

personal tax return and recover income tax withheld where:
o Remuneration is less than Cdn$10,000 or
o Employee is present in Canada less than 183 days in any 12
month period beginning or ending in the fiscal year
concerned and wages not paid or borne by or on behalf of a
resident of Canada and is not borne by a PE in Canada.

* Employee must obtain Tax ID# and file a personal tax return
claiming treaty exemption to claim refund of income SLF
taxes withheld. 30
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Secondment means the temporary assignment of an
employee from an entity (lending employer) in a foreign
country to an entity (receiving employer) carrying on
business in Canada

o Supported by the existence of an employer/employee
relationship between the individual and the receiving
employer

SLF
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* Reg 105 withholding arise when non-resident employees
remain on the lending employer’s payroll and the lending
employer charges the receiving employer for amounts
relating to the employee.

* Best practice to have a secondment agreement between
lending employer and receiving employer.

 Agreement to include legal terms of the secondment, i.e.
duration, responsibilities, job description, pay, and any
other benefits.

SLF
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The receiving employer is charged for the employee’s
salary and benefits by the lending employer.

* No element of profit should be included in the
charge to the receiving employer by the lending
employer.

e Regulation 102 continues to apply for the seconded
employee.

SLF
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Seconded employee to file Canadian return.

e Care must be given to ensure the work performed by the
employee is related to the secondment location and will
not be considered by CRA to be in respect of the carrying
on of the foreign employer's business.

SLF
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Secondments Scenario 1
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Mr. X, a U.S. resident employed by U.S. Co. is sent to
Canada to provide services to the Cdn PE of U.S. Co.

* Mr. Xis in Canada for 182 days and is paid
CDNS$10,000 for the services performed in Canada.

 The Canadian PE pays for the wages and deducts the
amount to arrive at taxable income (Employee
secondment).

SLF
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Scenario 1
1. Wages do not exceed $10,000 threshold;
2. Mr. X is present in Canada less than 183 days; but

3. Wages borne by employer with a PE in Canada:
a. Wages are not exempt from Canadian tax; and
b. Regulation 102 withholdings apply.

Result

 Employee should file a Canadian personal tax return and claim the
Canadian income tax paid as an FTC on their 1040.

e (Canadian PE to file Canadian tax return and has an obligation to pay tax.

* May require transfer pricing study to minimize tax in Canada
(consider 26.5% vs. 36% corporate tax rate in Canada vs. US). S I- F
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Issues:

* (Canadian tax legislation requires all payers to withhold taxes on
fees, commissions, and other amounts paid to non-residents of
Canada (other than employees) for services rendered in Canada.
The rate of withholding is 15% of the gross amount.

* Annual reporting on a calendar year basis to CRA is mandatory
(T4A-NR).

* Reg 105 waiver may be available to reduce or eliminate
withholding but requirements for waiver are very limited and
must be filed in advance of payment to non-resident. Waiver

application is onerous and requires submission of financiam
data.
39
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Issues:

* The tax withheld is not a final tax but rather is reported as a
credit on the tax return filing of the non-resident and may be
refunded if there is no tax liability.

* A corporate income tax return is mandatory whether or not tax
was withheld.

* U.S. resident utilizing a non-resident subcontractor to perform
services in Canada has an obligation to withhold under
Regulation 105, remit withholding, and issue Form T4A-NR.

SLF
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Issues:

* Withholding taxes must be remitted by the 15th of the month
following the month in which the amounts were paid for
services performed in Canada. Penalties are assessed on late
or unremitted withholding taxes and filings.

* Subcontractors have a filing obligation for income earned in
Canada (either Treaty based or if PE, T2).

SLF
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Structuring
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How to operate in Canada? Most Common Approaches:
* PE of U.S. Co. (i.e. Canadian Branch);
* No PE in Canada — operate through independent agents; or

e Canadian Subsidiary.

Considerations:
* Requirement for Canadian tax return;
e Canadian income tax;
e Canadian branch tax;
* Reg.102; and

« Reg. 105. SLF
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CANADA/US TRAPS FOR LLC’s
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An LLC is not deemed to be a US resident because the US
LLC is not itself liable for tax in the US if treated as a flow
through.

* Article IV(6) provides only limited relief from Canadian
tax on payments made to an LLC.

SLF
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Canada/US Traps for LLCs — Example
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Example 1 Facts: US & UK re5|dents form an LLC to

license computer software to Canadian clients.

us UK
Resident Resident

flow thru for
US purposes

USA License software

Canada

Canadian

Entity

SLF
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Canada/US Traps for LLC’s
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Example 1 Comments:

US & UK residents form an LLC to license computer software to
Canadian clients.

* US-CAN Art IV(6) provides relief for Canadian withholding
on US residents only.

* US-CAN Art XIl withholding tax does not apply to license
payments to a US resident.

 UK-CAN withholding tax does not apply to license
payments to a UK resident.

SLF
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Canada/US Traps for LLC’s

HLB = -:.=-r- * ﬁ\ *ii f

i3 HLB; "\

Example 1 Comments (cont’d):

US & UK residents form an LLC to license computer software to
Canadian clients.

e But since the payment is made to the LLC, the pro rata
portion allocable to the US resident is exempt from
Canadian withholding tax but the portion allocable to the
UK resident is subject to 25% withholding tax.

The UK resident is penalized for investing through an LLC rather
than directly from the UK

SLF
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Canada/US Traps for LLCs — Example #2
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Example 2 Facts: Assume an LLC is owned by a US resident
individual and carries on business in Canada through a PE.

us
Resident
Individual

flow thru for

US purposes
USA
Canada
Carries on
: Branch tax
business paid
in Cda SLF
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Example 2 Comments:

Assume an LLC is owned by a US resident individual and
carries on business in Canada through a PE.

 (Canada regards the LLC as a foreign corporation that
must pay Canadian corporate and branch tax.

e The Canadian branch tax reduction to 5% is not available
if the LLC is owned by individuals.

SLF
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WHY EXPAND INTO CANADA?

SLF
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e Why Canada?
— Corporate tax rate 26.5% vs. 36% in U.S.
— Clean
— Politically stable
— Solid banking system
— Lots of commercial activity/business opportunities
— Friendly
— Similar culture to U.S.

SLF
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Questions?




